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In May 2019, more than 120 participants - Indigenous Peoples from
Canada, the United States of America, Aotearoa New Zealand, and
Australia, together with partners and supporters - came together
at a Regional Indigenous Research Action Conference and at the
first North American Dialogue on Biocultural Diversity to advance
joint strategies to promote the diversity of life on Earth. This series
of policy briefs draws on the discussions held at these meetings and
the recommendations of the Atateken Declaration,' adopted by the
participants of the Dialogue.

Introduction

stource extractive projects initiated by industries and
tates on ancestral lands and waters are creating ten-
sions with many Indigenous communities. Such activities
include mining and oil drilling, as well as hydroelectric pro-
duction, logging operations and bottled water extraction.

The expansion of the extractive frontiers is occurring
concurrently with increased recognition of the rights of
Indigenous peoples in international fora. Nonetheless,
the authority, jurisdiction, rights and responsibilities of
Indigenous communities over their traditional territories
are repeatedly negated by flawed procedures for gaining free,
prior and informed consent (FPIC) and for Environmental
Impact Assessment (EIA). Indigenous communities are too
often coerced or misled into accepting resource extraction,
with consequences detrimental to their health, livelihoods,
lifeways and environments.

Yet, some communities have developed strategies to protect
their territories, either through resistance or through nego-
tiation and planning to allow for industrial development on
ancestral lands and waters on their own terms. Policies and
processes that truly respect and make space for Indigenous
communities’ visions for development and territorial use are
essential in safeguarding biocultural diversity.
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Key points

«  Current procedures to consult or negotiate with
Indigenous Peoples prior to resource extraction
seldom respect their right to free, prior and in-
formed consent (FPIC); yet, Indigenous communi-
ties experience substantial negative impacts from
resource extraction.

«  Community protocols, land relationship plans, and
community-based assessment and monitoring are
example of tools used by Indigenous communities
to assert greater control over natural resources
management.

« Itis essential to recognize Indigenous Peoples’
rights to self-determination, to self-governance
and to provide or withhold free, prior and informed
consent to any proposed activities, whether in the
name of development or conservation, that may
affect their ancestral lands and waters.

Main challenges
Free, prior and informed consent

Indigenous Peoples’ customary rights to land and resources
and their right to self-determination, including to provide
or withhold free, prior and informed consent (FPIC), have
gained increased recognition internationally. In particular,
the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP), adopted in 2007, affirms the need for
states to obtain the free, prior and informed consent of
Indigenous peoples before adopting policies that would af-
fect them (Article 19), before approving projects that would
affect their lands, resources or territories (Article 32), before
allowing for the storage or disposal of hazardous materials
on their territories (Article 29), and before relocating them
(Article 10).> FPIC means:

o Free: the decision is taken without coercion, intimida-
tion or manipulation

o Prior: sufficient time is provided before the beginning
or approval of a project or policy for Indigenous Peoples



to make a decision based on their own decision-mak-
ing processes

« Informed: Indigenous Peoples have access to sufficient
relevant and appropriate information in order to fully
understand the proposed activity, its potential impacts
and its risks’

FPIC entails the full participation of Indigenous Peoples in
the making of decisions that would affect them and their
territories. Ultimately, FPIC means that Indigenous Peoples
have as much right to accept as to refuse proposed develop-
ment on their ancestral lands and waters.

The requirement for FPIC is nonetheless seldom fully rec-
ognized by settler states. Indeed, the requirement of FPIC is
often conflated with making space for consultation: the at-
tempt to obtain consent is deemed sufficient. In Canada, the
state recognizes its ‘duty to consult’ and to ‘reasonably ac-
commodate’ Indigenous Peoples when an activity may in-
fringe on their recognized Indigenous rights, but the ex-
tent of consultation depends on the strength of the claim,*
and projects can be approved on the basis of having fulfilled
the duty to consult rather than having obtained consent.’
In Australia, under the Native Title Act of 1993, Aboriginal
Australians are provided with a right to negotiate’ the terms
of a mining project that will occur on their lands rather than
having a right to reject it.° In both cases, FPIC is not a pre-
requisite for project approval, which puts Indigenous com-
munities in a weak bargaining position vis-a-vis govern-
ments and industries.

Furthermore, mechanisms put in place to obtain FPIC are
often designed by promoters - and endorsed by settler states
- rather than Indigenous Peoples themselves. They often
interfere with endogenous governance structures, privilege
efficiency over deliberation and inclusiveness, and hinder
collective action.”® In some cases, challenging these proced-
ures leads to being stigmatized and criminalized.’

Sign protesting the Site C dam in British Columbia, Canada. Photo credit: Emma
Gilchrist, DeSmog Canada, CC BT 2.0, photo cropped, https://bit.ly/damBC.
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Public Consultations: Environmental

Assessments

Impact

Environmental Impact Assessments (EIAs), which may or
may not include a Social Impact Assessment (SIA), are an
important component of the decision-making processes put
in place by states regarding extractive activities. EIAs iden-
tify potential positive and negative impacts of projects as
well as remediation strategies. They have also become one
of the main channels through which Indigenous Peoples are
consulted and can raised their concerns about proposed de-
velopment. However, EIA processes, notably in Canada and
Australia, have a number of limitations in fully taking into
account and incorporating Indigenous Peoples’ perspectives
in decision-making:

« Many states, provinces and territories largely delegate
consultation procedures to industry proponents. This
leads in some contexts to confusion over the respective
roles and responsibilities of governments and industries
in timely consultation and supporting Indigenous par-
ticipation.” Delegation to industry also means that EIA
consultation agencies often receive funding from pro-
ponents, which may compromise their impartiality.'"?

o Little funding is usually made available to sup-
port Indigenous participation in EIA processes.'>'>!
Indigenous women and youth are particularly under-
represented,*'" even though they experience more acute-
ly some of the impacts of resource development, such as
the social impacts of industrial camps in close proxim-
ity to Indigenous communities."

» Indigenous Peoples are often involved late in the consul-
tation process, and the timeframe for submissions and
internal consultation is usually too short to accommo-
date Indigenous decision-making processes.'*!’

« Depending on national or provincial legislation, EIA
exemptions exist for small-scale projects and explora-
tion activities, which limits Indigenous engagement and
ability to respond to incremental and cumulative de-
velopment impacts."

« EIAsfocus on project approval: funding and other types
of support are rarely available for engagement in mon-
itoring or follow-up.'>"

« Indigenous Knowledge is rarely fully incorporated and
taken account of in EIAs. The EIA process is typical-
ly anchored in a scientific discourse, favors written sub-
missions, is fairly adversarial and rarely accounts for in-
terpretation needs.'>!*!?



o The evaluation of what is a “significant impact”, par-
ticularly in relation to Indigenous customary use, relies
too heavily on the subjectivity of EIA consultants.
Additionally, impacts are project-specific and do not ac-
count for cumulative effects."

o The process of participating in numerous EIA consulta-
tions without seeing any effect on the decision-making
process is draining for many Indigenous communities."

In other words, the current EIA procedures often entail
flawed consultation processes rather than consent-seeking
procedures grounded in the international principle of FPIC.
Ultimately, EIA consultations result in minimal Indigenous
influence in recommending whether to accept or reject a de-
velopment project, and under what conditions. This context
complicates the negotiation of impact and benefits agree-
ments (IBAs) between industry proponents and Indigenous
communities.

Private Negotiations:
Agreements

Impact and Benefits

While the UNDRIP frames FPIC obligations in relation to
states, the business community is increasingly responding
to the emergence of this international norm. In the absence
of effective public mechanisms for FPIC, notably through
the EIA process, extractive industry proponents are negoti-
ating Impact and Benefits Agreements (IBAs) directly with
Indigenous communities.'® IBAs are interesting for many
Indigenous communities in providing compensation, rev-
enue sharing, training, employment, business opportun-
ities, impact mitigation and environmental rehabilitation.
Such measures can help to ensure that communities benefit
from resource development.””'"* IBAs can also be negotiat-
ed at the exploration phase, allowing for earlier relationship
building and remediation.”® Overall, IBAs are seen by some
Indigenous peoples as a way to increase their control over
resources and to strengthen their sovereignty.'® Extractive
industry proponents negotiate IBAs in exchange for great-
er investment certainty: to them, IBAs are means to obtain
consent.”

There are however a number of shortcomings with this ap-
proach to FPIC. IBAs are part of the extractive industry’s
broader Corporate Social Responsibility (CSR) practice,
which aims at securing a Social License to Operate (SLO), or
the perceived approval of society, in order to reduce risks of
conflict, opposition and harm to reputation.’” While there
is a strong business case for FPIC,? the incorporation of
FPIC into CSR policies can be problematic. FPIC and CSR
have fundamentally different purposes: CSR involves volun-
tary private initiatives aimed primarily at preserving a com-

pany’s interests, while FPIC represents an obligation to re-
spect the rights of Indigenous peoples.! Because IBAs are
based on proponents’ CSR practices rather than on broad-
er FPIC principles, individual companies may take a lim-
ited view of the substance and reach of the agreement.® For
instance, monitoring and grievance processes, which are
important to many Indigenous communities, are rarely

specified.'®

IBA agreement-making procedures are also often inappro-
priate to FPIC. IBAs usually involve negotiations between
Indigenous leaders and industry lawyers, with limited space
for intra-community deliberations."” In Canada, confiden-
tiality clauses sometimes even prevent leaders for sharing
some aspects of the negotiated agreement with commun-
ity members.”” Hence, IBA negotiations rarely involve inclu-
sive and transparent information sharing and decision mak-
ing. In addition, many IBAs are signed before the end of ETA
procedures, which calls into question the informed nature
of the consent obtained.”” In fact, by agreeing to provisions
related to consent and support as part of IBAs, Indigenous
communities are relinquishing their right to reject the pro-
ject or to voice their disagreement in the future.'*'>** During
negotiations, “no agreement” is seldom presented as an op-
tion."” In that sense, IBA reinforce the sentiment that re-
source development is inevitable.'®

The Overlooked
Development

Impacts of Extractive

Due to the limitations identified above, EIA consultations
often fail to account for the whole array of impacts that ex-
tractive development has on Indigenous communities."
Similarly, the focus of IBAs tends to be on economic impacts
as understood by the dominant development model, leaving
aside other social and culturally-meaningful consequences."”
Yet, because Indigenous livelihoods, cultures and identities
are closely linked to their territories, environmental changes
have far reaching implications for Indigenous communities.
Resource exploration and extraction can lead to the contam-
ination of soils and waterways, to biodiversity loss and to
landscape fragmentation, all of which curtail access to wild
food and medicines of importance to Indigenous livelihood,
health and culture.* Extractive activities can also threaten
the spiritual relationship Indigenous peoples have with the
landscape,’ in particular by encroaching on sacred sites and
places. Importantly, lost or diminished access to important
resources and places compromises intergenerational cultur-
al, spiritual and knowledge transmission.*

While extractive development can yield economic benefits
for Indigenous Peoples, most of the benefits are incurred
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by others, while Indigenous communities often suffer nega-
tive socioeconomic repercussions.”” Employment in the ex-
tractive sector is usually temporal and requires bringing in
a workforce from outside the community to live in indus-
trial camps. Industrial camps promote a hyper-masculine
culture in which high disposable income facilitates drug
and alcohol consumption, with the effect of increasing vio-
lence against women." Since the fly-in-fly-out workers are
disconnected from the neighboring Indigenous commun-
ity, they tend to be culturally insensitive if not racist toward
Indigenous workers and community members."* The influx
of workers raises the cost of living and put strains on the few
available social services available in the community.” It also
put pressures on territorial resources, as some workers are
recreational hunters and fishers."

This is not to say that Indigenous peoples should or want
to reject all forms of development or resource extraction on
their ancestral lands and waters. Indigenous Peoples may
support projects for which they reach an acceptable bal-
ance of benefits, costs, and safeguards. The key is whether
the project has been able to accommodate Indigenous per-
spectives about appropriate development and has respected
their rights, including proper procedures for free, prior and
informed consent.

Policy Brief 2, “Nurturing Biocultural Diversity: Livelihoods, food sovereignty,
health and well-being’, provides more information on the links between
Indigenous customary use of lands and waters and social-ecological health.

Opportunities

Community protocols, rules and management
plans

Indigenous Peoples have adopted a number of strategies to
assert their jurisdiction and to achieve optimal outcomes in
contexts of extractive development. Many Indigenous com-
munities have found it useful, when engaging governments
and extractive industry proponents, to have clear guide-
lines and principles to frame discussions and negotiations.
These guidelines and principles can address decision-mak-
ing processes as well as communities’ priorities and visions
for natural resource use, and be encapsulated in commun-
ity protocols, laws, policies, traditional use maps, manage-
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ment guidelines, or land and water use/relationship plans.
Such documents can serve as a useful basis to assess wheth-
er to accept or reject a development project, and to negotiate
terms that respond better to the needs, aspirations and val-
ues of Indigenous peoples.

The case of the Tahltan Nation, in Canada, provides an ex-
ample of ways to both harness and restrict extractive de-
velopment to promote Indigenous visions of sustainabil-
ity. When negotiating agreements, the Tahltan Nation
uses the eight principles identified in the 1987 Tahltan
Tribal Council Resource Development Policy Statement
as a framework to ensure appropriate and profitable re-
source development.”® The Tahltans have identified the pro-
vision of training, employment and business opportunities,
alongside environmental and Indigenous rights considera-
tions, as vital elements of negotiated agreements.* Entering
into early and beneficial agreements with industry propon-
ents has provided the Tahltan Nation with resources to be-
come more engaged and influential in resource develop-
ment decision-making for their territory.!® In 2018, the
Tahltan Central Government began developing the Tahltan
Nation Land Use Plan, which identifies areas suitable and
not suitable for resource development, including potential
Indigenous Protected and Conserved Areas (IPCAs).”

The designation of conservation areas, notably through land
use plans, can be a tool of territorial defense in the face of ex-
tractive pressures. Such Indigenous-defined protected areas
as [PCAs and ICCAs* can exclude mining, logging and
other forms of industrial resource extraction while allowing
for traditional use. The identification of sacred sites similar-
ly protects areas of spiritual and cultural importance from
extractive encroachment. In the absence of formal state rec-
ognition, direct action is sometimes necessary to protect
conservation and sacred areas against extractive activities.”’
Building alliances with conservation organisations as well
as academic researchers can support Indigenous commun-
ities in identifying, mapping, and advocating for the recog-
nition of Indigenous conservation and sacred areas. Such al-
liances should be understood as partnerships, founded in
ethical space.?®

Community-based assessment and monitoring

Another strategy to increase Indigenous peoples’ con-
trol over the development process is to conduct commun-
ity-based impact assessments. For instance, the Tahltan
Nation created THREAT, the Tahltan Heritage Resources
and Environmental Assessment Team, to make its own as-
sessment of the potential environmental, social, cultural,
heritage and economic impacts of proposed projects, and



to identify appropriate mitigation options.” In contrast to
environmental impact assessments conducted by govern-
ment agencies, external consultants or industries, com-
munity-based impact assessments are driven by Indigenous
communities, who choose their own indicators and meth-
odologies. This allows for Indigenous knowledge and local
priorities and values to inform the evaluation of potential
projects, including by leaving space for more holistic as-
sessments than typically occur within siloed EIAs.* While
community-based assessments have thus far seldom been
properly incorporated in government and industry decision
making and mitigation measures,* they nonetheless have
been found to be useful tools for Indigenous communities
when negotiating agreements."

Engagement in community-based monitoring (CBM) is also
a strategy to account for longer-term cumulative impactsin a
wide range of domains, including health, language, and cul-
ture/spirituality.* CBM supports the identification of local-
ly-relevant indicators for setting baselines and thresholds
to appraise the impacts of industrial development beyond
the approval phase of specific projects.”® The monitoring of
cumulative impacts by Indigenous Peoples allows for a bet-
ter inclusion of Indigenous Knowledge, experience and val-
ues.”® For instance, Mikisew Cree First Nation’s CBM pro-
gram uses Indigenous knowledge and Western science “in a
respectful balance,” in part through the inclusion of Elders
in its activities.” CBM can involve alternative methodolo-
gies, such as participatory photomapping,*> photovoice,*
and community video,** which can be more appropriate to
the local culture and ways of knowing than standard mon-
itoring procedures, in addition to facilitating broader par-
ticipation of women and youth. CBM offers a platform for
Indigenous peoples to identify their priorities and voice
their concerns; CBM has the potential to enhance communi-
cation and relationship building between Indigenous com-
munities, industry proponents and governments.” Building
early relationships through dialogue is central to creating
trust and facilitating collaboration in an extractive context.”®
By monitoring outcomes and commitments, CBM can also
increase accountability and support grievance mechanisms.

Policy recommendations

It is essential that policies recognize Indigenous
Peoples’ rights to self-determination, to self-govern-
ance and to provide or withhold free, prior and in-
formed consent to any proposed activities, wheth-
er in the name of development or conservation, that
may affect their ancestral lands and waters. Our rec-
ommendations include:

« Use the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) as a minimal standard.

In particular, Article 32 affirms the right of Indigenous
Peoples to determine the development of their territories
and the need for states to obtain free, prior and informed
consent of Indigenous Peoples “prior to the approval of any
project affecting their lands or territories and other resour-
ces, particularly in connection with the development, utiliz-
ation or exploitation of mineral, water or other resources”.
This entails a duty to inform and consult Indigenous author-
ities and communities,® as well as to accept that Indigenous
peoples may refuse to consent to a project.

o Respect customary procedures, community proto-
cols, or other guidance for respectful relationships, as
developed by the relevant Indigenous Peoples.

Governments and companies need to recognize and abide
by the principles, rules and procedures that guide engage-
ment and resource management within Indigenous territor-
ies, in order to build partnerships based on trust and respect.

« Ensure capacity development and provision of on-go-
ing funding for Indigenous Peoples to exercise their
rights and responsibilities over their ancestral lands
and waters.

This entails providing financial support to Indigenous
Peoples for the development of land and water relationship
plans, including the mapping of sacred sites, as well as finan-
cially and technically supporting Indigenous Peoples to ad-
dress their concerns through the EIA process.

These rights-based measures extend and enhance
application of the precautionary principle, pre-
venting harm to Indigenous cultures, lifeways, and
livelihoods, as essential aspects of preventing harm
to biodiversity and ecosystem integrity. More specif-
ically, policy measures should:

« Remove the negative or perverse incentives that threat-
en biocultural diversity and harm nature.

Such incentives include free entry mining regimes and un-
settled Indigenous land claims. This also entails reforming
systems so that they properly account for biocultural divers-
ity and Indigenous rights: for instance, impact assessment
procedures should include cultural, environmental and so-
cial impact assessments® and be aligned with UNDRIP.

« Include, promote, and advocate for Indigenous-led re-
search on wildlife, the environment and resources, with
government, industry and academic support.
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Policies should support Indigenous Peoples in conducting
their own cultural, environmental, health, and social as-
sessments, as well as community-based environmental and
biocultural diversity monitoring. Such work should be a
required input for all decision-making around extractive
development.

o Ensure the effective participation of Indigenous
Peoples in all matters of relevance to them.

In all resource development processes (e.g. consultation,
negotiation, impact assessment and monitoring, decision
making), technical and financial resources should be made
available to facilitate the engagement of Indigenous Peoples,
with a particular focus on Indigenous women and youth.

Conclusion

Extractive development is exerting tremendous pressures on
Indigenous territories. While Indigenous Peoples’ rights are
increasingly recognized, including their right to free, prior
and informed consent (FPIC), current procedures to engage
Indigenous Peoples through consultation and negotiation
fail to take full account of Indigenous Knowledge, perspec-
tives, decisions, and jurisdiction. They furthermore seldom
involve timely, complete and appropriate information shar-
ing. In this context, resource development on Indigenous
ancestral lands and waters often has detrimental effects
on biodiversity as well as on Indigenous cultures and soci-
eties. It is essential that policies be put in place to ensure re-
spect for Indigenous rights, including FPIC, and to support
Indigenous Peoples in asserting jurisdiction and in deter-
mining development over their ancestral lands and waters.
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